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if * j% §% < (choice of law clause)

g
5.1

5.2

5.3

fpdJeizind B e 2 - R2Z B4R
e o 1E FE IR
4o A X) TP “conflict of law” ¢ i *
FIor iR * 2 ik 2 f2 R
LE3PrLiFe  REEE 2ARELT
“%%5 1§ * 1% < ”(floating governing law clause)”
7] dEFEAATASBEEY EH > BRI Y 3
~ # »z o (The Iran Vojdan 1984)
BT A R A ek
B RE ORI - B A2 B 788”7 (supra-national body) i “2 =P
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”(rule of law) » 4 “%' 17 7 = ”(lex mercataria) > ” & 27 jf %
”(Sharia’a) » “Ji = {,—é ”(Halacha) o

AT A eiE g @ #4023 R AE(UNCITRAL Model Law)
article 28 (1) :

“The arbitral tribunal shall decide the dispute in accordance with such
rules of law as are chosen by the parties as applicable to the substance
of the dispute. Any designation of the law or legal system of a given
State shall be construed, unless otherwise expressed, as directly
referring to the substantive law of that State and not to its conflict of
laws rules.”



de B B 1996 #* 3% ;£ section (28)(b)(iii)
A BRI R %;Lﬁ# w3\ P article 35(1)
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Arbitration and court Jurisdiction
CRRT AR R LG H
o & RE:

» Applicable law + Court Jurisdiction
* Arbitration Clause

e M AER/F - R NY B RiEHvsRE E
S IESNLE NNy



principles
“ Money and not morality is the principle of

commerce and commercial nations “

--- Thomas Jetferson
" Caveatemptor ® | H B f -§ 4 41/ a7 94
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¥ HREELSFHE E# 7 = (absolute and strict)

FREZE

— ja:’[&]g TIRES: & sl DRI A %(good faith)z. & & o
¥ LKL mﬁcw# » & JE A g L g)l'ff@xf,,x:rn’z’jlrb o
“‘T LOIREEEE o ~ Al L 2 ug 4 KEE A
% T_° ( Discretion, good faith negotiation contract
/Clause )
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(mandatory provisions)
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— The parties are to be regarded as masters of their own
contractual fate
— Sign your life away in the contract
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a} X 2 B ¢k

I Rig* 2 - ! ¢ (discretion)
TR Y TAENERE/FEEOY ’I/a‘g 25
“absolute discretion”

“the discretion is final and not open to
challenge”



FRET2 - HAE
[nvitation to tender (invitation to treat)
Offer : tender

Acceptance: invitor ®_% £ % tender 3 A%
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2L FR
L & 22 9 (good faith negotiation contract) :
B2 arsismgm s A2 - BEHE RES LA AV EE T4 S dE S

I 7 3% 2% < (good faith negotiation clause)
5 E”ﬁ FIAT A AT > TEBER I E S R

Agreement to agree J[:'v RO NEE oY A
'fr' ﬁﬁ:ﬁff e )3 &é %

BRE ARG RELL R R

e 7 g‘e'_k ﬁ j\\} R A A N m]&r 0 3 47 % X (lock-out agreement) - % * & F PF > ¥
VAL KR e w&fﬁ%ﬁﬂﬁﬁﬂq’@ﬂgﬁww-ﬁi°
FRZ A BT A RLR TR RE LR

F
(1) B> 7 379 & Bl(intention to contract)if = & (& 2 ¥ ¥

(2)  tERep F &R ¥ T (certain) F A & 5% o H4e  lock out agreement 2. £ *T
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BLRAHEERS P

B- BT RBE RS DR GRT  — FL GRAE A
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detail, subject to contract)(prlce to be agreed upon from time to
time )
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What is an Agreement to Agree?

* An agreement to agree can arise when an
agreement contains obligations to enter
into a subsequent agreement in the future,
the terms of which are not certain at the
time of the initial agreement.

* Asaresult, such agreements frequently lack
sufficient certainty to constitute a legally
enforceable contract.



Comparison Agreement to Agree

and an Agreement

An agreement to agree should:

Be headed with the words “subject to
contract” so it is clear that the parties are
still negotiating and finalising terms;
Contain phrases such as “terms to be agreed”
or “terms to be negotiated”;

Reflect the fact that there are matters that
are still to be agreed (for example, identify
the contract that needs to be prepared);

Be as vague as possible. State that the terms
are not exhaustive and use phrases such as
“may agree” and “may negotiate”;

Explicitly state that the parties do not intend
to be contractually bound by the side letter.

A legally binding agreement should:

G

Contain terms that imply certainty (use
words such as “shall”);

Contain language that demonstrates that the
key terms are already agreed, as opposed to
being open for further negotiation by one of
the parties;

Include payment terms;

Not be open to change by one of the parties;
Cover all the key issues, not just some of
them;

Confirm the parties intend the document to
be legally binding;

Be signed by both parties once agreed; and

If you are incorporating terms by reference,
be very clear which standard form of
contract, or draft contract, and which terms
of that contract are to be incorporated.
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The meaning:

1.Indemnification
Compensation
Reimbursement

2. Warranty period
Guaranty period
Defect liability period
Maintenance period

3.Guaranty vs. Warranty

4 Damages: direct damages,

indirect damages,

consequential damages



5.Extension of Time
Prolongation
Interruption
Disruption
Acceleration vs, Recovery
6.Assign vs. transfer vs.
novate
7.Instruction vs. comment



8.Prescription By law and
Prescription by contract
9.Implied warranty/SOW vs.
Express warranty/SOW
10.Provisional
11.Endorsement
12.Subrogation

13.Lien vs. mortgage
14.Permit vs. agree
15.Terminate vs. Suspension

VS. rescind



16.Charges vs. duty

17.Cost vs. Expense

18. Frustration vs. Force majeure
vs. Act of God

19. Default vs. Failure

20. Liability vs. Responsibilty vs.
Obligation

21.Wilful misconduct

22.Negligence/ gross negligence

23.Without prejudice



CE=a I VRO

How to use:

Shall, will, should, must

May , might and may, might not
And and or/ with or without
Every, each

Reasonable /best effort/
endeavours/ good faith efforts/
do my best/ use due diligence
Understand vs. acknowledge vs.
accept

. How to use Singular and Plural

Punctuation



Question?

* Whether parties have the mutual
understanding and consensus with those

proprietary , terminology used in the
Industry.



4%+ 4. P (contra proferentem)
“Omnia praesumuntur contra proferentem”
“everything is presumed against the one who preferrs”

5.1 i e AR
1. hoF i v g
2. REZNE= > FHEA12 /423 4 3 {1 R R

7 i * ! joint drafting effort
=7 ﬁw%&%@ B R 2 i ?

Case : %] “% % & & 47 %] “ (the nature or type of transaction)£? “37 %) > £ i» “ (the status of the parties)
éw EEARRI 2 B
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¥ %% ¥ (guarantee agreement)
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v Ry R R (Parol evidence rule)
v “Pvﬁfﬂj — L AT ‘] au%” A AR 0 A AT B ALY o
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2:2 ?W?“Wﬁﬁmﬁﬁuﬂ%ﬂkﬁﬁm@ﬂ
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b R R (Collateral Warranty/ contract)
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OFFER
ACCEPTANCE
MEETING OF MIND
CONSIDERATION
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A Offer

Acceptance
Consideration = = # 4
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+ Co nd1t10n precedent (e T 5 F §4408)
Condition subsequent



LEBARTRELE S 224 i eng g

E. #ir A R AASERL w2 iG 8% - PEAR Y G ¥
YR

¢ - "v# |offer » ¥~ 3 “thanks” “good news” “confirmed”

¢« RARFAMEF

« “Many thanks for this business transacted”# 3 % chigz— 2 4 &

7

. “Looking for to future cooperation in performance” # ¥ #-k & ¥
LSOV R &

Case:
Pagnan SPA V. Feed Product Ltd.

Bt kL el ~ 2 GRAELEPHL o - A
- x;: »Faxzi “the followmg busmess today concluded” e H i &R
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2. HRFTHEDNZH

A. It ;% & ¥ formal contract/ # % ¥ ¥ contract in a deed

B. EJ} ;v # % informal contract

} L] sim le contract): T Eg oral v v 2 corres ondence > f’
H
Eiva thIl

C BRI DI|EY
Subject to contract
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- . &% 2 (Letter of Intent)
&&éf%‘ﬁﬁ%iﬁ%jﬁﬁé%aéﬁ’mﬁ'1&1%
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« Agreement to agree
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o B4 E B R ->#03F B4 (tort of deceit)
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' LOI, HOA, MOU&_% E #7744
(legally binding ) | =4p i F* 42

"---not legally binding--- & [ .not intended to be
legally binding-:- | 722 "2 & #\?ﬂi" g ek o BARE &
‘%EEQL]/;“:‘ -+—‘U]’:a\'f 4 %im-@ % 7727[’74_\?. &

(offer) ‘ ﬂ\ﬁ% (acceptance) -~ 4 7] (con81£eration) 3
& & IR AP FE (certalnty of terms) % > 4o 2% 3% % 3
BATE T pre T 2hde | subJect to contract:-- | & F 4% >
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(quantum meru1t) 1 82 58 F %02 Treasonable sum |
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Ex.:

or

# % ¥ ¥ (preliminary contract)

% 3¢ & (Letter of Comfort)

LH/ICEET A ER > £ R DA PR
] R EEA 2P EF LA o ¥ T2 A F T
s e Q?g@ﬁi%

Kleinwort Benson V. Malaysia Mining Corporation (1989) 1 Lloyd’s
Rept. 556

“We confirm that we will not reduce our current financial interest
in MMC Metals Limited until the above facilities have been repaid
until you have confirmed that you are prepared to continue the
facilities with new shareholders.



4. # ¥ F ¥ (preliminary contract)

It is our policy to ensure that the business of MMC Metals Limited
isatall timeina position to meet its liabilities to you under the
above arrangements.’

I F g iE:

(ﬂ&wwﬁm*’mﬁiﬁﬁj

(2) & F 3FResl 5 & dpodo B OEEH O
present facts)”

(3) = F <t E “Mti"(ensure) > 227 and will be T & $3#-% )&
=2

£ E“%“K ek ZITHZ RBIE Py &7
T % F iad it (Statement of

4
-
5\

2o

e AEkiEV ’F% 3R R B fm & ¢ 7(devil is with the detail)
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C. HAEZ % (bridging or interim contract)
Flek 2 b g HhE E m;;’v o GRS X S RPBI T FERREF - PER
29 B fdE A BHIBAML 4 e g2 ny b
D. 3 4% %’] (Lock-out Contract)
1. ERE =2l mE’ & ﬁf\%“ ERHPEFA L EH s A AL BRI A
“émﬁt*if“s NEN AN CUURLE o3
2. FTREILEFIBEL > 53 KRB AL e T RMEYN  RY 3 T4
é % ’#lé"f’;i;i—l'lfﬂﬂ*ﬁfifﬁ“‘i43@%”‘%%%1 /]} /
3. :Agreement to Agreez |+ 0~ F P & ]S EE T
4.
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The relevant parties in the contract

* Company English name in non English
countries?

* Role and Responsibility



Indemnity clauses g =

Direct damages
Consequential damage

ET T

Negligence (w&) A - fERE 5 (tortlaw) - BB & ¥iE 57 5
(contract law)&_# — $& 1o

1,_22‘ fre it :‘i 51?\_’»35’ FE A E T OPB IR et ;Ei’&!d!“}@ 2 3w Ade
AR e e M = el b (to ut the claimant in a position in
Wthh he would have been had the tort not taken place) -

m & X2 T RRTE ia% B RERY Aok £ X P g 7 e (to
put the claimant in the same position as if the contract had been
performed) -



Indemnification 4f 3 F& % 7 =

s SR E S

* [ The Contractor shall indemnify the
Owner against any and all suits, actions,
costs or damage arising from any act of the
contractor (from negligence/ From gross
negligence and willful misconduct ) or its
employees or its subcontractors in
connection with the performance of this
contract. |



Entitlement under the Law of Damages.

Remoteness of Damage: The law allows only those losses which are not too ‘'remote’.
The rules stated in Hadley -v- Baxendale (1854) 9 Ex 341 are:

* ‘Such losses as may fairly and reasonably be
considered as either arising -

o (1st rule) 'naturally’, i.e. '‘according to the

usual course of things' form the breach of
contract,; or

e (2nd rule) 'such as may reasonably be
supposed to be in the contemplation of both
parties at the time they made the contract,
as the probably result of breach of it'.



indirect loss ~ consequential loss
2_FFIT

« (CRE&fRT

« B e &4 (directlossst finormalloss) ~ @ i%4f £ (indirect
loss ¢ fi-consequential loss ) z. Z_& » ¥ % (McGregor on Damages )
FURMAen - T ERAEA ) 0 T TR A BARIIEAT Y g
=4f 4 (normal loss is that loss which every claimant in a like
situationwill suffer) | ; TREEIF 4 | » Pz T E250 R4 ¥ g
THmT 4 €318 % dff 4 (consequential [indirect] loss is that loss
which is special to the circumstances of the particular claimant ) | .

e ® 3T XEFi+¥F Lo Hadleyv. Baxendale | %# » &g d T
e I GV Fv g 44 (foreseeability) 5 ; hf% - 32%

PRIl ik ST ;j‘j\r;’ﬁifﬁi nd BRI DR - T]}/éi:( ( First
limb) % ! &= f?ﬁ"%'ﬁ » R &% %) > p R (naturally) ¢ & 2 «ndf
A o T RFPL; - B %z't (Secondlimb) 7 "#22tig § R
pARAZ R > 2o AENESNE T EY £
(foreseeable) it ¥) ¢ A& 4 g4 | o &y » i YL F- K8 323F
L oh o BRI AA FHTE S = B A W Q1 2 IR
EL F ’ 7‘3:"‘!%3!_“,7‘ &

P‘:_,F, Za
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* Neither Party nor any of their respective
partners, shareholders, Affiliates, officers,
directors, agents, subcontractors, vendors
or employees shall be liable hereunder
for consequential or indirect losses or
damages, including loss of profit, cost
of capital, loss of goodwill, or any other
special or incidental damages.



e BRI YZEMAEY > JIEBIHF L (lossof profit)
e (loss of productlon) S H R4 (loss of use) 5
;,1’){}% Fw«j’q-:}f I3 ‘1? o FRm z’ﬁ’j\ —4— > j——s—’f /Egcif

Z S ’\ > l% "\ :‘F,\;Lp-___ ’ \'."(\:" ]
:}%’: i :}E’ # &l %zr' ' ...consequentia loss indirect
loss ancI loss of profit, loss of production, loss of use... |

2 * land T iR 0 AP T PR D TR

@ o % @2 T consequential loss Tincludmg loss of

profit, loss of productlon loss of use... | ¥ F 1‘% B

} R AL iad Y 0 L ISR A S A -
E/,L El %,&F}&%}‘E‘%}E’/} ,;,J%érm-w-% %P&;},_E_#FIJ ,

P gt 2 "f % *x # x4 % (not practlcable)



FIDIC Silver Book (EPC), Clause 17.6

“Neither Party shall be liable to the other Party for
loss of use of any Works, loss of profit, loss of any
contract or for any indirect or consequential loss or
damage which may be suffered by the other Party in
connection with the Contract, other than under
Sub-Clause 16.4|Payment on Termination] and Sub-
Clause 17.1[{Indemnities].”



The limitation of liability

]

I'he Cap of Damages

]

I'he Cap of Liquidated damages
The aggregated liability Cap
Amount calculation?
Exclusions:

1. Make good

2. Torts

3.Intellectual right infringement

4. Willtul misconduct and Gross Negligence




Warranty¥? Guaranteez_ %47

L. Y ZEL Warrantry‘,i% = "# %, > Guarantee #,—»
A - PE WarrantyJ %47 '_*”"];syi
i SR, o g R A 3H Y [ Guarantee | E'Jf,"f
r¥34%%&i%ﬁ4(%ﬁ%i‘—*)ﬁ@ﬁ@ﬁﬁn
2 HERAGERBDEE ] c RAY o H =4
" Guarantee | 2. £ 18 ﬁ‘ =t & ¥ = (Secondary L1ab111t ) A
W BT LR A AR F T = (Primary L1ab111ty% ; ﬁr 3
sz o 1nt1ya dseverally | 2 F 4 > i H "ff BRI 2 R
o WS R L agE o
2. &% " Warranty ; £ '_Guarantee R R ER &
'ﬁi? K,‘FL B % Bi: - —"1 #/ y 7R EIR ’ﬁ Bﬂ?—‘ifl] r\/varraIltyJ ’
Ha 84 rgualranteeJ ; p:cﬁ' BETELEEZ GRS Kb o
y ek EPP SLE Q¢ F ibﬁﬁfﬁ ( Mechanical Completion )
&1 ff;ﬁ» 2 (Hand over) s 3 #73} 7 | Warranty period | -
H# g h4y ' Defect liability period ; -



Intellectual Property Right

Owner got all Vs. Customized part
Ownership or right to use

Use for the project or future project
Co-owner for the developing parts



Entire Agreement 2 ¥R%.%) @_

T AIE=

" this agreement embodies the entire
agreement between the owner and the
contractor. The parties shall not be bound by
or be liable for any statement, representation,
Fromise, inducement or understanding of any
<ind or nature not set forth herein. No change,
amendments or modifications of any of the
terms or conditions of this agreement shall be
valid unless reduced to writing and signed by
both parties. |
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% F e ,:L‘: .
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Non-Reliance clause
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« NO EOT clause in the contract
* Time at large
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Fit for purpose

“Fitness for purpose” £7&1% H H 11
Scenario #7155t

— engineer is providing the design for a contractor who is engaged under an EPC
contract to engineer, procure and construct a certain facility 7471 LRERT A% at, X
HE R 72 34 AR e B it I EPC A [R) AR A P 2B A T R

— the EPC contract states (as is common) that the contractor's design and the
completed facility must be “fit for purpose”, EPCH [F) H# e A B S I a5 1A 5¢ Bl Y
w s ZH A E R G2 —IHH R R E )

— this means it must satisfy certain functional criteria provided in the contract, for
example complying with a maximum boil off rate in an LNG storage tank, or a net
heat rate in a power station i& 5t 223K 18 — g i 25 A2 & [7] FH L E B4R € B IEAT 1R
AE, LEan, FELNG# A7 it Hh 0o A RHE i AT S K H T AR, BH 7R FE L TH H
FEVRFE B R AR E

— the contractor attempts to pass this “fitness for purpose” obligation into the
engineer's contract [ 4 €L &l BHEE M S H HR” 1RG5 1ER 2] Bl
sl TRERT ] B A A

This may ring alarm bells for the engineer because.... 18 7 & 5| #2755 LREAT— 5 IE R,




Payment:

Pay when paid

Pay if paid

Payment security mechanism
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Supplement, vary
Other terms remain unchanged
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Duty of Non-Disclosure

 Trade secret issue?
 Internal Control mechanism
* Default and liability

Write article and publish
Used in other project
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