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bills of quantities or lump sums for approved work done.

responded by issuing the Conditions of Contract for Construction MDB
Harmonised Edition in 2005; the latest version (the 3rd version) being issued in
2010.



Ihe Contractor (or Supplier) does the majority of the design, e.g., the detall
design of the plant or equipment, so that the plant met the "“Employer
Requirements” . The Engineer administered the Contract, monitored the
manufacture and erection on site or construction work and certified payment. The
payment is made according to achieved milestones generally on a lump sum basis.

was first published in 1963. In its 1999 edition, it was renamed as “Conditions of

Contract for Plant and Design-Build, for Electrical and Mechanical Plant and for

Building and Engineering Works Designed by the Contractor” to cover
“building and engineering works designed by the contractor” as well.
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For Process Plant or a Power Plant, the Employer wishes the Contractor to take total
responsibility for the design and construction of the process or power facility and
hand it over ready to operate “at the turn of a key” . If it is an Infrastructure
Project (e.g., road, rail link, bridge, water or sewage treatment plant, transmission
line, dam or hydropower plant) or similar where the Employer - who provides the
finance - wishes to implement the Project on a Fixed-Price Turnkey Basis.

RIS ER LIS 2 EER ST,

The Employer wishes a higher degree of certainty that the agreed contract price
and time will not be exceeded. The Employer wishes - or is used to - the Project
being organised on a strictly two party approach, i.e. without an “Engineer”

being involved. The Employer does not wish to be involved in the day-to-day
progress of the construction work, provided the end resuit meets the performance
criteria he has specified. The Employer is willing to pay more for the construction of
his Project (than would be the case if the Conditions of Contract for Plant and
Design-Build were used) in return for the Contractor bearing the extra risks
associated with enhanced certainty of final price and time.
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In addition, in Privately Financed (or Public/Private Financed) Project of BOT or
similar type where the Concessionaire takes total responsibility for the financing,
construction and operation of the Project, the parties concerned (e.g., sponsors,
lenders and the Employer) are willing to see the Contractor paid more for the
construction of the Project in return for the Contractor bearing the extra risks
associated with enhanced certainty of final price and time. The Employer does not
wish to be involved in the day-to-day progress of the work, provided the end result
meets the performance criteria he has specified.
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prepared for such projects.
It does not matter whether the design is provided by the Employer (or his Engineer/Architect if
he has one) or by the Contractor. It does not matter whether the project involves construction,
electrical, mechanical, or other engineering work.
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most importantly that it was drafted In close collaboration with the International
Association of Dredging Companies (IADC) and as such has a great input from
contractors from the outset. The current version of the Form of Contract for
Dredging and Reclamation Works is issued in 2016.
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contract bolted on; the First Edition of the Conditions of Contract for Design, Build
and Operate Projects was issued in 2008.



Tunnelling and Underground Space Association (ITA-AITES). It is based on the
enquiries on international best practice in contracting of tunnelling and
underground construction works conducted by the ITA-AITES during the last
fifteen years.



balance of risk/reward allocation provided for Qecision as a conaition preceaent to
in the General Conditions. arbitration.
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(2n9 Ed)

Subcontract (2019) Services Agreement 5th Ed Subcontract (2011)
(2017 White Book) 20
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1. The claiming Party must notify the other Party or the
N.A. Engineer of a requested entitlement or relief resulting in a
Claim
|
N1 A 2. The other Party or the Engineer disagrees (or is deemed to
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84 4. The Engineer must agree or determine the Claim under SC
3.7 within 84 days

5. Assuming no agreement, either Party may give a NOD in
i1n respect of the Engineer's determination (or deemed
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238 7. The DAAB has 84 days to give a decision
M
8. Either Party may give a NOD in respect of the DAAB's
266 decision within 28 days after receiving it — otherwise the
decision is final and binding
0

1. An 'event or circumstance' giving rise to a Claim occurs

28

2. The claiming Party must: (1) give a Notice of Claim to the

Engmeer within 28 days after it became aware/should have
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4. The claiming Party must submit a fully detailed Claim within
84 days after it became aware/should have become aware of
the ‘event or circumstance’ (if the contractual/legal basis of
the Claim is not submitted, the Notice of Claim is invalid)

84
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6. The Engineer must agree or determine the Claim under SC
168 3.7 including validity of Notice of Claim, within 84 days after
receiving a fully detailed Claim
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8. A Dispute must be referred to the DAAB within 42 days of

238 the giving or receiving of a NOD - otherwise the NOD is
invalid
[
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378 11. Both Parties have to attempt amicable settlement for 28 days
||
—
tf?w’;?eg?tgr 12. Either Party may refer to the Dispute to arbitration




(No time limit or special procedure) (Strict time limits and strict procedures)

(1) Referral of an issue or (1) Referral of a Dispute to the DAAB
disagreement to the DAAB I
l (2) DAAB's decision
I

days for Procedural Step the ‘event or circumstance’s
each step giving rise to a Claim

An ‘event or circumstance’ giving rise
to a Claim occurs (SC 20.2)

0

28 Notice of Claim (SC 20.2) 28
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the ‘event or circumstance’s
giving rise to a Claim

days for Procedural Step
each step

14 Engineer’'s Notice of objection, if any

(SC 20.2.4) %8

84 Engineer's determination (SC 3.7.2) 168

days for Procedural Step the ‘event or circumstance’s
each step giving rise to a Claim

84 DAAB decision (SC 21.4.3) 322

NOD with DAAB Decision

28 (SC 2144 350



| decide a Dispute | |_the decision, It any Settlement

SC 3.7.5 Failure to comply with L
an agreement of the Parties

SC 3.7.5 Failure to comply with a ICC
3 |final and binding determination Arbitration
of the Engineer (SC 21.6)
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How strong is my case?
B =omme
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There’ s always a great plan B
stands behind the best plan A.
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(Evaluative Mediation)
- (EIETERAR

(Facilitative Mediation)










Arbitration or
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“Arbitration is only as good as its arbitrators. ”
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“An arbitrator may be challenged only if circumstances
exist that give rise to justifiable doubts as to his
impartiality or independence”

EM AE * Model Arbitration Rules §11

independence impartiality

“.... he or she shall disclose any circumstances
likely to give rise to justifiable doubts as to his or
her impartiality or independence”
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https://www.windpowermonthly.com/article/1182383/ggowl
-fluor-settle-greater-gabbard-legal-battle 65



FluorfRiRES THEZNVET(FIEA: [ESLEMRRE
H{kA:TEMRNOENEIHBERM......] ( “fit and sufficient for
the purposes for which they are intended as evidenced by this
Purchase Order”) ;

ol ZRNOE—FNE: [ 28 [FluorlEITRIERERA BERERILIE
m IREE T BFAAIERIETRAIRE, BAGERRIERS
HREETIHAHERENEFEEGETHEES ARENERE]

(" Inspections by COMPANY [Fluor] shall not relieve
SUPPLIER [ZPMC] of complying with all expressed or implied
specifications nor of SUPPLIER guaranteeing that the materials

shall perform satisfactorily under conditions specified”) ép)
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FluoriiizgmiREE TRERBE [AFFRE] (non-
conformance report) #®SENCR 006 . NCR 0075 NCR
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